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ADMINISTRATIVE LAW JUDGE’S REPORT AND
RECOMMENDATIONS ON OBJECTIONS 

BRUCE D. ROSENSTEIN, Administrative Law Judge.  Pursuant to petitions filed on 
December 5 and 18, 2008,1 and a Stipulated Election Agreement entered into by the parties and 
approved on December 23, 2008, an election by secret ballot was conducted under the direction 
and supervision of the Acting Regional Director, Region 3 of the National Labor Relations Board 
(the Board or NLRB) on January 30, 2009, 2 in the following unit of employees.

INCLUDED: All full-time and part-time post doctoral associates and all senior 
post doctoral associates.

EXCLUDED: All post doctoral fellows, clinical investigators, research scientists, 
managers, confidential employees, guards, and supervisors as defined in the 
Act, and all other employees not included.

The tally of ballots, which was made available to the parties at the conclusion of the 
election showed the following results:

  
1 The December 5, 2008, petition was withdrawn and filed again on December 18, 2008.  
2 All dates are in 2009 unless otherwise indicated.
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Approximate number of eligible voters 142
Void ballots  0  
Votes cast for Petitioner  35
Votes cast against participating labor organization  35
Valid votes counted 70
Challenged Ballots   0
Valid votes counted plus challenged ballots 70

A majority of the valid votes counted have not been cast for the Petitioner.  

On February 6, the Petitioner filed timely objections to conduct affecting the results of 
the election.  On March 9, the Regional Director issued an Order Directing a Hearing on the 
Objections designating an Administrative Law Judge to conduct the hearing.3

I conducted a hearing on the below noted objections in Buffalo, New York, on March 25
and 26. 4 On the entire record, I make the following recommendations.

BACKGROUND

The Employer is a private, nonprofit 501(c)(3) educational corporation that was 
established in 1951.  It has offices at 30 State University of New York (SUNY) locations 
including Buffalo, New York, with its central office located in Albany, New York.  The Employer 
carries out its responsibilities pursuant to a 1977 agreement with SUNY.  The Facilities and 
Administration revenue portion of a sponsored project supports the administrative cost of the 
Employer and the infrastructure on campus that supports sponsored research.  Each campus, 
including Buffalo, determines how the dollars are best utilized at their specific location and each 
Principal Investigator (PI) determines how the dollars awarded to them in a sponsored project 
are best utilized to support their research.5  

The parties agreed to hold two-scheduled voting sessions on January 30, a three-hour 
period from 11 a.m. to 2 p.m. and a three-hour session from 3 to 6 p.m.  They established two 
polling sites for the election, one in the Natural Science Center on the University of Buffalo’s 
(UB) North Campus and one in Harriman Hall on UB’s South Campus.  

In election proceedings, it is the Board’s function to provide a laboratory in which an 
experiment may be conducted under conditions as nearly ideal as possible, to determine the 
uninhibited desires of the employees.  It is the Board’s duty to establish those conditions and to 
determine whether they have been fulfilled. General Shoe Corp., 77 NLRB 124, 127 (1948).  It 
is also the responsibility of the Board to ensure that its elections are properly conducted; the 
Board’s role in the conduct of elections must not be open to question.  New York Telephone
Co., 109 NLRB 788, 790 (1954).   

  
3 The Employer filed a special appeal with the Board challenging the Acting Regional 

Director’s decision to direct a hearing on the Petitioner’s objections.  By Order dated March 31, 
the Board denied the Employer’s special appeal.  

4 Post hearing briefs filed by the Petitioner and the Respondent were duly considered.   
5 A PI is a University of Buffalo faculty or staff member who bears responsibility for the 

intellectual leadership of a project.  The PI accepts overall responsibility for directing the 
research, financial oversight, and compliance with relevant university policies and sponsor 
terms and conditions.  The PI serves as the supervisor and mentor to the post doctoral 
associates during their tenure in support of a specific research project.  
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OBJECTION RELATED TO INCLEMENT WEATHER

The Petitioner alleges that during both polling periods, the weather in the Buffalo area 
made it extremely difficult to travel and there was record snowfall in the Buffalo metropolitan 
area two days prior to the election.  The Petitioner further argues that the snow already on the 
ground along with new snow that fell on the day of the election, combined with strong persistent 
winds, made roads throughout the area very difficult to navigate.  Accordingly, the Petitioner 
contends that due to these extreme conditions less than half of the eligible employees were able 
to vote in the election.  Many of the eligible voters worked off campus and until 5 p.m., and on a 
normal day without the presence of inclement weather the trip to either polling place would take 
about fifteen minutes.  On January 30, the trip to either of the polling sites, according to the 
Petitioner, took in excess of one hour with difficult road conditions confronting prospective 
voters.

Facts

On January 30, the National Weather Service reported that 1.20 inches of snow fell in 
the Buffalo area.  The wind was measured at 17 miles per hour with average visibility of 
approximately three miles.  There were no weather or travel advisories in the Buffalo area on 
that day.  The Weather Service reported that on January 28, two days prior to the election, that 
the snowfall measured 7.10 inches and on January 29, the day before the election, there was 
0.30 inches of snow.  On the three days before the election, the Weather service did not 
measure any significant snow accumulations (Jt Exh. 4-8 and 13-19).  The weather on January 
30 did not cause UB to close and classes were in session as usual.  The public school districts 
in the immediate area of the UB’s North and South Campus did not close nor did any of the 
neighboring school districts.  The record evidence shows that no eligible voters called in on 
January 30 to report an absence from work due to inclement weather conditions.  

The Petitioner presented two witnesses to testify about the weather conditions on the 
day of the election. Yukstl Bukusoglu, a recently hired post doctoral associate from Turkey and 
a medical doctor, lives on the UB campus and normally walks to work.  On the day of the 
election, after working his normal day, he walked from his office in Sherman Hall to the polling 
area located in Harrison Hall on the South Campus.  Bukusoglu reported no exceptional
difficulty in traversing the sidewalks and voted at approximately 5:45 p.m.  He testified that other 
then the Board Agent and the two observers he was the only employee present in the polling 
area at that time.

David Parisi, a senior programmer analyst for the Employer who served as the Union 
observer at the North Campus for both voting sessions, testified that his normal driving 
commute to work takes approximately 25 minutes.  On the day of the election, because of the 
weather conditions and slow traffic, it took him approximately 45-55 minutes to arrive at the 
location for the pre-election conference.  He acknowledged, despite the weather conditions, that 
all of the Petitioner and Employer observers were able to attend the pre-election conference 
along with the two Board Agents and representatives of the Petitioner and the Employer.  Parisi
noted that after the election ended at 6 p.m., it took the Board Agent who conducted the election 
at the South Campus polling location approximately one hour to arrive at the North Campus 
polling location where the ballot count was held.

The Employer, in addition to introducing documentary evidence into the record 
concerning the weather conditions experienced prior to and on the day of the election, called a 
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number of witnesses to testify about this issue.  Jason Benedict is a post doctoral associate and 
voted in the election.  Benedict testified that his driving commute to work on the day of the 
election was fairly ordinary with the roads in pretty good condition.  He lives approximately six or 
seven miles from the UB campus.  His normal commuting time is 15-20 minutes and on the day 
of the election it took him approximately the same amount of time to arrive at work.  He walked 
to the polling area without difficulty and voted around 11:30 a.m.  Sean O’Brien served as the 
Employer’s observer on the South Campus for both polling sessions.  He testified that none of 
the voters who cast a ballot at his polling location said anything about having difficulties arriving 
at work because of the weather.  Michael Lukasik was the observer for the Employer at the 
North Campus and testified that no voters expressed any problems with getting to the polls 
because of the weather conditions.6  

Discussion

The Board has issued two significant cases that set forth the legal principles for setting 
aside an election due to inclement weather conditions. In Baker Victory Services, Inc. 331 
NLRB 1068 (2000), the Board held that an election should be set aside where severe weather 
conditions on the day of the election denied eligible voters an adequate opportunity to vote and 
a determinative number of employees were unable to cast a ballot.  In that case, the employer 
operated early childhood programs in Buffalo at two school-based facilities and other locations.  
The election was scheduled to be held on Thursday, January 14, 1999.  During the four days 
prior to the election, the Buffalo metropolitan area received 19.7 inches of snow, and data from 
the weather service indicated that the City of Buffalo received a total of 55.8 inches of snow 
during the first two weeks of January.  The Mayor of Buffalo and President Clinton declared a
state of emergency in Buffalo for the period from January 11 to January 19, 1999, which entitled 
the City of Buffalo to Federal Disaster assistance.  The evidence disclosed that the employer’s 
schools were closed because of the weather which caused many of the employees in the 
petitioned for bargaining units not to report to work and led many of them to believe that the 
election would be cancelled.  Based on the totality of evidence in that case, the Board 
concluded that the weather conditions reasonably denied a determinative number of eligible 
voters to cast their ballots.   

In V.I.P. Limousine, Inc., 274 NLRB 641 (1985), the employer operated a limousine 
service in the New York metropolitan area.  A deauthorization petition election was held on 
February 11, 1983.  On the day of the election, a snow storm commenced that resulted in 
approximately 20 inches of snow in the area making navigation of the roads very difficult and 
dangerous.  Because of the blizzard conditions on the day of the election, the Board set aside 
the election.

Based on the totality of circumstances discussed above, I find that the weather 
conditions in Buffalo on the day of the election did not approach the type of conditions found in 
the above cited cases for which the Board set aside the elections.  Only 1.20 inches of snow fell 

  
6 Due to cumulative testimony presented by the Employer regarding difficulty in arriving at 

work on the day of the election, I permitted Counsel to make an offer of proof on behalf of 
O’Brien and Lukasik.  Both employees would have testified that there was nothing remarkable 
about the weather conditions on the day of the election and neither employee had any problem 
in arriving at work and attending the pre-election conference.  Testimony, in the form of an offer 
of proof was also provided by Employer witnesses Donna Scuto and Lynn Manning.  Consistent 
with the other Employer witnesses, these individuals would have testified that they were not 
prevented from attending the pre-election conference due to inclement weather conditions.  
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in Buffalo on January 30, and the area did not experience large snowfall accumulation in the 
days preceding the election.  In comparison to the extreme circumstances discussed in the 
above cited cases, there was no state of emergency declared on January 30, no travel 
restrictions were imposed, and no public schools in the immediate area including the UB North 
and South campus were closed due to adverse weather conditions.   

I have carefully considered the testimony of all witnesses that were called by both 
parties to discuss this issue.  Even the Petitioner’s witnesses acknowledged that they were able 
to report to the polling areas without great difficulty and Parisi admitted that he arrived at the 
pre-election conference on time despite his commute to work taking approximately 20 to 30 
minutes longer.  It is telling, however, that the Petitioner did not call as witnesses any of the 72 
eligible employees that did not vote in the election to assert that the reason for their absence 
was directly related to the weather conditions experienced on the day of the election.  There 
could be many reasons for less than a 50% turnout on the day of the election, however, the 
Petitioner failed to carry its burden that the low turnout was directly related to the adverse 
weather conditions experienced on the day of the election.

For all of the above reasons, I recommend that this objection be overruled. 
 

OBJECTION 1

The Employer created the impression of surveillance, or actually engaged in 
surveillance of employees.

The Petitioner alleges that on January 15, the Employer’s Lab Director Andrew Barth 
asked Amy Melton, a non-employee Union organizer, who was meeting with postdoctoral 
associate Bukusoglu in his office, what they were doing.  According to the Petitioner, Barth told 
Melton and Bukusoglu that he had been instructed by Human Resources to stop any union 
activity and report it.  In addition, the Petitioner is claiming that Donna Scuto, the Assistant Vice 
President of Policy and Control for UB sent out e-mails advising employees to be aware of 
union organizers and to report any instance of organizers talking to employees.  

Facts

Melton testified that as part of her duties and responsibilities as an organizer for the 
Petitioner, she attempted to contact eligible postdoctoral associates in advance of the January 
30 election, to explain the benefits of forming a union and to answer any questions that the 
eligible voters might have.  For this purpose, she contacted Bukusoglu by telephone to inquire 
whether he would meet with her.  Bukusoglu agreed and the meeting was scheduled for 
January 15.  Melton arrived at Sherman Hall, the building where Bukusoglu has his office, and 
walked unaccompanied without having to pass through security to his office location.  They 
engaged in conversation for approximately five minutes before Barth knocked on the office door 
and entered.  According to Melton, Barth asked her who she was and who do you work for?  
Melton responded and asked Barth the same questions.  Barth then informed Melton that you 
have no right to be here and would have to leave the building.  Melton replied that she was 
invited by Bukusoglu to meet with him about the Union.  Barth replied that if you do not leave I 
will have to call the authorities.  He then stated that this is private property and I have called 
Human Resources and will do so again if you do not leave.  According to Melton, Barth also 
stated that Bukusoglu was a new postdoctoral associate and did not know better when he 
scheduled the meeting.  Melton decided it was best to leave the premises and no further 
confrontation occurred.  Melton noted that she did not contact Bukusoglu again before the 
scheduled election.
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Bukusoglu testified and confirmed that he was contacted by Melton and agreed to meet 
with her on January 15 in his office.  Bukusoglu stated that his English was poor and he was 
uncertain who Melton represented.  Since he thought Melton might be someone who was 
investigating his status as a new employee, he contacted the Department’s administrative 
secretary to inquire if she knew Melton or could find out who she represented.  According to 
Bukusoglu, the secretary suggested that he lock his door and pretend that he was not in his 
office if Melton arrived for the scheduled appointment.  Bukusoglu decided to go forward with 
the appointment and confirmed that Barth came into his office on January 15, shortly after 
Melton arrived, and informed her that she was not allowed to be in the building as it was private 
property.  Barth told Melton that if she did not leave, he would call the Police.  Melton replied 
that she had a right to be in the building because Bukusoglu had invited her.  Barth and Melton 
argued back and forth for a short period with Barth raising his voice above Melton’s.  Finally, 
Melton decided to leave his office and the meeting ended at that point.7    

Barth testified that on January 15 his secretary informed him that a Union organizer was 
coming to the Lab to meet with Bukusoglu but that he really did not want to meet with the 
organizer.  Barth instructed his secretary to contact Human Resources to discern if the meeting 
could take place on SUNY property.  Human Resources reported that the meeting should not 
occur as all offices in the Lab were private property.  On January 15, Barth was apprised by 
someone on his staff that Melton had arrived at Sherman Hall and was in the building 
unaccompanied.  Since Barth knew that Melton intended to have a meeting with Bukusoglu in 
his office he proceeded to that location, a distance of less than five minutes, and entered the 
office.  He admits that he informed Melton that she must leave the premises and if she did not, 
he would be forced to call the authorities. He acknowledged that he raised his voice and was 
adamant about Melton leaving the building.   

On January 12, Scuto sent an e-mail to all postdoctoral associates informing them that 
this would be the first in a series of communications that they would receive concerning the 
Union’s organizing efforts (Pet Exh. 2).8

During the course of the hearing, the Petitioner withdrew the portion of the objection that 
alleges that Scuto sent out e-mails advising employees to be aware of union organizers and to 
report any instance of organizers talking to employees.   

Discussion

The Petitioner’s primary allegation in this objection is that the Employer, by Barth’s 
actions and conduct, created the impression of surveillance or engaged in surveillance of 

  
7 Ana Geronimo, one of the lead organizers for the Petitioner, testified that around 4:30 p.m. 

on January 15, she telephoned Barth to confront him about ordering Melton to end her meeting 
with Bukusoglu and leave the building.  Barth admitted that he instructed Melton to leave the 
building and would do it again because the building was private property.  Geronimo informed 
Barth that he could be violating Federal Labor Law.  Barth hung up on Geronimo.  

8 The e-mail states in pertinent part some of the reasons that the Employer believes that 
having a unionized workforce in a sponsored program environment would not be beneficial for 
employees or researchers.  It also informed the associates that the Office of Postdoctoral 
Scholars has worked with the Administration at UB and the Postdoctoral Association to develop 
a policy which sets the groundrules for postdoc scholars and faculty mentors regarding post 
doctoral appointments.
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employee’s union activities.

Based on the evidence discussed above, I am not convinced that Barth engaged in 
objectionable conduct as alleged by the Petitioner.  In this regard, Barth only became aware of 
the scheduled meeting between Bukusoglu and Melton due to Bukusoglu’s inquiry to the 
administrative secretary to determine who Melton represented and worked for.  Thus, Barth was 
not engaging in surveillance when he was informed that Melton had arrived at the Sherman 
building.  Since Barth knew that Melton was planning on meeting with Bukusoglu he 
immediately left his work area and arrived at the meeting place in less than five minutes.  

For all of the above reasons, I find that the Employer did not create the impression of 
surveillance or engage in surveillance as alleged by the Petitioner.  However, the underpinnings 
of this objection must be examined further as the evidence establishes that Barth threatened to 
call the authorities to have Melton removed from the Sherman building while she was engaged 
in organizing activities.  As a result of Barth’s actions, Melton was placed in the untenable
position of either being escorted from the building by the authorities or leaving the premises
without completing her meeting with Bukusoglu.

The Employer defends its conduct based on the Guidelines for Organizational Activities 
and Campaigns set forth in the Governor of New York State’s Manual on Employer Relations 
that applies to State facilities and State employees.  A section of that document titled Employee 
Relations Manual was made part of the record in the subject case (Emp Exh. 6).  The Manual 
states in pertinent part that the State of New York’s position is one of neutrality during 
organizational campaigns, pre-election periods and the election process.9  

The case therefore presents the issue of whether the Employer established a sufficient 
property interest to exclude Melton from Bukusoglu’s work location (owned by SUNY) and in 
which the Employer leases space for its laboratory and administrative offices.  The Employer, by 
virtue of the Employee Relations Manual from the New York State Governor’s office, argues that 
it acted under delegated authority and under the protection of the Supreme Court’s decision in 
Lechmere Inc. v. NLRB, 502 U.S. 527 (1992) in which the Court held that an employer can meet 
its burden of establishing a property interest entitling it to exclude individuals from property by 
showing, inter alia, that “an owner had by express delegation authorized the employer to stand 
in its shoes as against trespassers.”  

  
9 Portions of the Manual relevant to the subject case include the following.  Organizational 

activities by employee organizations must be conducted so as not to interfere with the safe and 
efficient conduct of State operations and the discharge of work responsibilities by State 
employees.  The State shall take appropriate action to prevent the violation of these guidelines 
by any person acting on behalf of an employee organization.  The State will not make meeting 
space in buildings or areas which it owns or leases available to an employee organization for 
campaign purposes except under the following conditions (a) suitable space is not reasonably 
available elsewhere in the area (b) the employee organization reimburses the State for any 
costs which the State incurs as a result of making such space available, and (c) the 
organizations requests the use of such space in advance, pursuant to the rules of the 
department or agency concerned.  Organizational activities by persons not employed by the 
State are permissible for the purpose of soliciting membership, distributing literature, obtaining 
signatures on authorization cards, and other organizational activities in parking lots, entrances 
to buildings, and other areas to which members of the public are admitted, provided that such 
activities do not inhibit the movement of people or vehicles, impair the safe and efficient conduct 
of operations, or interfere with work duties or work performance.  
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 In Indio Grocery Outlet, 323 NLRB 1138 (1997), the Board reaffirmed that “in cases in 
which the exercise of Section 7 rights by nonemployee union representatives is assertedly in 
conflict with a respondent’s private property rights, there is a threshold burden on the 
respondent to establish that it had, at the time it expelled the union representatives, an interest 
which entitled it to exclude individuals from the property.”  To determine the property interest, 
the Board looks at the law that created and defined the Employer’s property interest, which is 
state, rather than Federal, law.

Based on the forgoing, and particularly noting that the Employer herein leases space in 
a SUNY building that prohibits the use of its space for employee organizations for campaign 
purposes, I find that the actions of Barth in demanding that Melton leave the Sherman building 
is not violative of the Act.  Likewise, I conclude that the Petitioner did not fall within any of the 
exceptions listed in the Manual since there were numerous public areas available on the 
campus that Melton could have met Bukusoglu, no offer to reimburse the State was made, and 
no request was made by Melton in advance to meet with Bukusoglu in his Sherman building 
office.  

In summary, I find that the Employer did not create the impression or engage in 
surveillance nor did it engage in objectionable conduct when it directed Melton to leave 
Bukusoglu’s office and exit the building.  Therefore, I recommend that Objection 1 be overruled.
 

OBJECTION 210

The Employer threatened to and/or did reduce wages, hours, or other terms and 
conditions of employment, in order to influence the outcome of the election.

The Petitioner alleges that at two captive audience meetings held on January 21 and 27, 
Scuto advised eligible voters in attendance that a Union victory would result in loss of work or 
the termination or reduction of other grants.  

Facts

By memorandum dated January 17, Co-Presidents of the Postdoctoral Association, 
Jurgen Bulitta and Silvia Brown invited faculty and staff to attend several town hall meetings at 
both the UB North and South Campuses to discuss the pros and cons of unionization (Emp Exh. 
1).  The memorandum noted that the Postdoctoral Association would like to be impartial and 
provide the postdoctoral associates a balanced summary of pros and cons to enable them to 
make an informed decision concerning the upcoming union election.11

The first meeting occurred on January 21 and was attended by Geronimo, Melton, 
Scuto, faculty and staff members along with seven or eight postdoctoral associates. The 
second meeting was held on January 27, and was attended by the same individuals along with 

  
10 The underpinnings of this Objection are also alleged in Objections 4, 7 and 13.  In 

Objection 13, the Petitioner during the course of the hearing withdrew the portion of that 
Objection that alleged “Threatened to have employees arrested”.

11 The Postdoctoral Association is a voluntary organization open to membership for all post 
doctoral associates at UB including those employed by the Employer.  The Association was 
formed in June 2007, and operates under policy documents that were finalized at that time.  
Bulitta became Co-President of the Association in June 2008.
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faculty and staff and approximately the same number of postdoctoral associates.   

Geronimo gave a presentation to the attendees concerning the benefits of having the 
Union serve as the collective-bargaining representative of the postdoctoral associates.  This 
presentation was followed by a power-point presentation by Scuto that summarized the pros 
and cons of a Labor Organization in the Research environment (Pet Exh. 9).  It specifically 
noted that while unionization may be appropriate in some environments, the Employer does not 
believe it would be appropriate in a sponsored programs research environment such as is 
present here. Following the formal presentations of Geronimo and Scuto, the meeting was 
opened up for a general question and answer session.  

Geronimo testified that during Scuto’s power-point presentation she informed the 
attendees that the Employer’s funding is not entirely controlled by them but rather by external 
sources.  Therefore, any kind of union that came in would really not be able to have any impact 
at all and it would be useless to join a union.  Additionally, Geronimo asserts that Scuto stated 
that if a Union is selected to represent the postdoctoral associates there would be no ability to 
bargain a raise and therefore it would be a futile effort, it could diminish the Employer’s work 
load, it would reduce jobs for lab staff and postdoctoral associates, and it could prove more 
difficult to obtain grants for research projects. Geronimo further testified that Scuto stated that if 
the Union won the election the relationship between the PI and the postdoctoral associates 
would likely be damaged especially if a grievance was filed against the PI who controls the 
grants and would be the author of any letter of recommendation.    

The Employer called three witnesses who attended either one or both of the town hall 
meetings in which the power-point presentation was presented.

Scuto testified that she closely followed the power-point presentation outline and did not 
deviate from its content.  She vigorously denied that she threatened to reduce wages, hours, or 
working conditions of the postdoctoral associates if they selected the Union as their collective-
bargaining representative. Indeed, Scuto noted that on December 19, 2008, she sent a 
memorandum to the faculty on what they could do or say during a union organizing campaign 
and was very aware that threats to take away or withhold benefits from employees would be 
violative of the law (Emp Exh. 7).

Bulitta, who helped organize the town hall meetings and attended both sessions, denied 
that Scuto threatened the postdoctoral associates with the loss of any benefits or that she 
implied that if the Union won the election, there could be less money to obtain grants or hire 
faculty.  Additionally, Bulitta denied that Scuto stated that forming a union is useless.  He also 
confirmed that Scuto faithfully followed the power-point presentation during the course of her 
remarks.  

Benedict testified that he attended the January 27 town hall meeting and heard both 
Geronimo and Scuto’s presentations.  He has no recollection of Scuto stating or implying that 
there would be a reduction in postdoctoral opportunities if the Union wins the election or that 
Scuto made any other threatening remarks about relationships being damaged if the employees 
voted to unionize.  

Discussion

 I am not convinced that Scuto threatened employees with loss of wages, hours, or 
working conditions during the course of the town hall meetings held on January 21 and 27, for 
the following reasons.  
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First, Scuto impressed me as a sincere and grounded witness whose testimony had a 
ring of truth to it.  I have closely reviewed the power-point presentation materials and while the 
Employer gives its firm position against unionization, it does so without threatening employees 
with loss of benefits if the Union wins the election.  The slides used in the presentation follow
the written materials introduced into the record and I am convinced that Scuto faithfully followed 
the script without adding comments to undermine the Union’s status or threaten employees with 
loss of benefits.  

Second, I find that Scuto was well versed in what could be said to employees during the 
course of an organizing campaign and shared such information with faculty and staff 
immediately after the petition was filed in the subject case. Therefore, it is unlikely that Scuto 
would deviate from these instructions during the course of the town hall meetings with eligible 
voters present.  

Third, I find that the other witnesses proffered by the Employer that attended either both 
or one of the town hall meetings did not support the assertions of the Petitioner that Scuto 
threatened employees with loss of benefits.

Fourth, the evidence establishes that Melton attended both town hall meetings as one of 
the two Union representatives and participated in the question and answer sessions.  Despite 
Melton being called as a witness for the Petitioner during the course of the hearing, no 
questions were presented to her about what Scuto said at the town hall meetings.  Therefore, I 
must conclude that not asking Melton about what Scuto stated during the course of her power-
point presentation would not have supported Geronimo’s testimony that Scuto threatened 
employees with loss of wages, hours, or working conditions.  Lastly, I note that the Petitioner did 
not call any of the postdoctoral associates that attended either of the two town hall meetings 
that could have supported Geronimo’s testimony regarding this objection.  

Accordingly, I recommend that Objection 2 be overruled in its entirety.  

OBJECTION 3

The Employer promised to and/or did put into effect favorable changes in wages, hours, 
or other terms and conditions of employment, in order to influence the outcome of the election.

The Petitioner alleges that during the critical period, Scuto announced a favorable 
change in the vesting period for the postdoctoral associates at the two town hall meetings.

Discussion

During the course of the Hearing, the Petitioner withdrew Objection 3.  Accordingly, I 
have not made a finding concerning this objection.

OBJECTION 4

The Employer interfered with employees engaged in protected activity.

Discussion

The Petitioner is relying on the facts previously discussed in Objection 1 to support this 
objection.  Based on my finding concerning Objection 1, I recommend that Objection 4 be 
overruled.
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OBJECTION 5

The Employer permitted employees who oppose the Union to campaign against the 
Union on working time or enjoy other privileges, while denying Union supporters the same 
privileges.

Discussion

During the course of the Hearing, the Petitioner withdrew Objection 5.  Accordingly, I 
have not made a finding concerning this objection.

OBJECTION 6

The Employer suggested that employees form a committee to deal with problems or 
grievances.

The Petitioner asserts that the Employer and UB allowed the Postdoctoral Association to 
act as a bargaining agent for the employees.  It further contends that the Employer, UB, and the 
Postdoctoral Association acted in collusion by sending out a series of joint e-mails commencing 
on January 12 that describe the partnership between these three groups.  Lastly, the Petitioner 
alleges that the “Postdoctoral Scholar Policy” is effectively a grievance procedure to which 
postdoctoral associates have access.

Facts

As previously discussed, the Postdoctoral Association is a voluntary organization open 
to membership for all postdoctoral associates at UB including those employed by the Employer.
 

On January 12, Scuto sent the first in a series of e-mail’s to all Employer postdoctoral 
associates concerning the Petitioner’s efforts to form a Union at the Employer (Pet Exh. 2).  In 
addition to explaining the Employer’s position on unionization, it stated in pertinent part that 
“The Office of Postdoctoral Scholars has worked with the Administration at UB and the 
Postdoctoral Association to develop a policy which sets the ground rules for postdoc scholars 
and faculty members regarding Postdoctoral appointments.  This includes, but is not limited to 
appointments and hiring practices, dispute resolution, and compensation minimums.”

On December 3, 2008, prior to the filing of the representation petition in the subject 
case, the Office of Postdoctoral Scholars created an informational document designed to inform 
both postdoctoral scholars and their faculty mentors of policies unique to individuals with the title 
of Postdoctoral Associate or Postdoctoral Fellows (Pet Exh.11).12 The Postdoctoral Association 
was sent a printout of the document in August 2008, and submitted a number of comments and 
suggested changes.  That was the only input they had in the development of the document.  
Likewise, Scuto received an advanced copy of the document but limited her comments to 
suggested editing changes and had no input in its development or distribution. 

  
12 The Policy Statement includes Appointments of a Postdoctoral Scholar, Designated 

Titles, Recruitment and Hiring, Compensation, Leaves, Dispute Resolution, and a Responsibility 
Section.  The Dispute Resolution Procedures are more fully set forth in Appendix D.  The 
process is an internal grievance procedure that prohibits members of the bar from participating, 
does not use a neutral third-party arbitrator and the final decision rests with the Dean of the 
Graduate School with no other appeals permitted. 
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The second, third, and final e-mail was sent to the postdoctoral associates on January 

16, 23,13 and 2914 respectively (Pet Exh. 3-5).  They were authored by Paul Kelly, a member of 
the UB Human Relations Department that has human resource responsibility and oversight for 
the Employer.  

On January 30, the Postdoctoral Association sent an e-mail to all postdoctoral 
associates urging them to vote and make their voices heard (Pet Exh. 6).  The Association also 
provided an overview of the pros and cons of unionization for the postdoctoral associates (Pet 
Exh. 10).  The document apprises postdoctoral associates of what a union can do and possibly 
improve at the Employer, sets forth what is available for postdoctoral associates including 
existing policies, and compares salary and hiring for postdoctoral associates.  While the outline 
presents the facts in a neutral fashion and urges all eligible employees to vote and be heard, it 
does state that in the opinion of the Association, the relationship between a postdoc and his/her 
mentor may be permanently destroyed if a postdoc takes steps against his/her PI.15 The outline 
also discusses the Associations thoughts about union’s in general and the benefits a 
postdoctoral associate can receive from a mentor.  

Discussion

I find that the Petitioner has not sustained the allegations in this objection for the 
following reasons.

  
 13 This e-mail states in pertinent part that: “The RF (Employer) is pro-employee rather than 

anti-union.  We recognize and respect the rights of Postdocs to learn about the union, but we 
also believe that Postdocs should have access to all information including reasons why 
unionization may not be a good decision.  Our main goal is to provide reliable and honest 
information to Postdocs as they consider the very important issue of unionization.  During the 
campaign the Employer is committed to following all laws and regulations regarding union 
elections.  The Employer believes that you already receive the potential benefit of unionization 
without having to pay dues.  Lastly, it points out that Employer graduate students at three other 
SUNY locations at Albany, Buffalo, and Syracuse ESF voted “no” to unionization.  In all three 
elections, informed Employer graduate students voted “no” so they could continue to work 
directly with the Employer on all issues.”

14 This e-mail states in pertinent part that: “We place a high value on the direct working 
relationship between managers and Employer staff and we would like to continue that 
relationship.  We believe that inserting a union between management and staff would have a 
negative impact on job satisfaction for all of us.  A section on Employer funding points out that 
all funds awarded to the Employer for grants and contracts are made available to campus PIs 
for performance of the research, teaching/training or community service project for which 
funding was sought.  Funds awarded cover project related direct costs such as salaries, 
benefits, travel, equipment and supplies.  The Employer does not keep any direct cost funds.  
All direct costs are allocated and expended on sponsored projects in accordance with the 
approved budget and at the discretion of the PI.”

15 Bulitta credibly testified that he inserted this bullet based on his past experience as a 
postdoctoral associate.  He believed that challenging a supervisor/mentor could negatively 
impact the receipt of a favorable letter of recommendation.  He confirmed in his testimony that 
no one from the Employer including Scuto ever suggested that he include this bullet in the 
outline.  
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First, the evidence does not establish that the Postdoctoral Association is a bargaining 
agent for the employees.  Rather, the organization which is open to membership for all 
postdoctoral associates at UB including those employed at the Employer, does not possess the 
indicia of a labor organization under section 2(5) of the Act.  It is merely a professional 
organization that attempts to further the interests of postdoctoral associates during their tenure 
at UB.  The Postdoctoral Association has no authority to negotiate over wages, hours, or 
working conditions and has never held itself out for this purpose.  Membership is voluntary and 
no dues or membership fees are collected.  

The Petitioner notes that the Scuto January 12 e-mail states that the Postdoctoral 
Scholars has worked with the Administration at UB and the Postdoctoral Association to develop 
a policy which sets forth the groundrules for postdoc scholars and faculty mentors regarding 
Postdoctoral appointments.  They argue that the policy effectively contains a grievance 
procedure that the postdoctoral associates have access to.  The policy was established on 
December 3, 2008, a time period prior to the filing of the representation petitions in the subject 
case, and sets forth general guidelines for the compensation, hiring, and personnel practices of 
postdoctoral associates.  While the policy does contain an informal grievance procedure that 
can be utilized by postdoctoral associates, the policy does not preclude the Petitioner from 
attempting to negotiate a binding third-party procedure if it is selected as the collective-
bargaining representative of the postdoctoral associates.

Additionally, I find that the content of the e-mails sent to the postdoctoral associates 
during January 2009, in no way threatened loss of benefits or denigrated the status of the 
Petitioner in any way.  Rather, the e-mails authored by Scuto and Kelly set forth facts and in 
certain instances gives the opinion of the Employer regarding unionization, all of which is 
protected by Section 8 (c) of the Act.  

Under these circumstances, and particularly noting that the Postdoctoral Scholars Policy 
was created outside the critical period with limited assistance from the Employer and the 
Postdoctoral Association, I recommend that Objection 6 be overruled.  

OBJECTION 7

The Employer threatened the closure of the Research Foundation, relocation, going out 
of business, transfer or loss of work (other harmful economic consequences) if the Union won 
the election.

Discussion

The Petitioner is relying on the facts previously discussed in Objection 2 to support this 
objection.  Based on my finding concerning Objection 2, I recommend that Objection 7 be 
overruled.

OBJECTION 8

The Employer created an impression of futility, by suggesting that it would not bargain in 
good faith if the Union won the election.

Discussion
The Petitioner is relying on the facts previously discussed in Objections 2 and 6 to 

support this objection.  Based on my finding concerning Objections 2 and 6, I recommend that 
Objection 8 be overruled.
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OBJECTION 9

The Employer threatened to end its “open door policy,” or stated that individual 
employees would not be able to talk to management, if the Union won the election.

Discussion

The Petitioner is relying on the facts previously discussed in Objection 2 to support this 
objection.  Based on my finding concerning Objection 2, I recommend that Objection 9 be 
overruled.

OBJECTION 10

The Employer told employees to report to management about employees soliciting 
authorization cards, “bothering” them about the Union, or engaging in protected activity.

Discussion

During the course of the Hearing, the Petitioner withdrew Objection 10.  Accordingly, I 
have not made a finding concerning this objection.

OBJECTION 11

The Employer prevented employees from voting on Election Day.

The Petitioner asserts that employees were prevented from voting because the election 
notices did not sufficiently identify the polling locations.  In this regard, it asserts that there are 
actually six conference rooms in the National Science Center, and what was supposed to be a 
conference room in the Harriman building was actually a classroom.  It further argues that 
employees were not notified of the actual polling sites until the Employer put up its own 
homemade notices the day before the election.16  

Facts

Deely testified that he informed the Board that their Notice of Election posted by the 
Employer did not contain the correct room numbers for the scheduled January 30 election (Pet 
Exh. 1).  To correct this oversight, as the Board indicated the Notices could not be corrected in 
time before the scheduled election, the Petitioner mailed the corrected room numbers for the 
election to all postdoctoral associates in its January 25 newsletter (Pet Exh. 12).
 

On January 23, the Employer in its third e-mail to all postdoctoral associates set forth the 
corrected room numbers for the January 30 election (Pet Exh. 4).    

  
16 The Petitioner, in its post-hearing brief, raises for the first time the issue that the Board’s 

election notices were not posted in a timely manner prior to the election.  Since this issue was 
not included as part of the Petitioner’s objections filed after the election on February 6, the 
Board’s Case Handling Manual (Sections 11392.2(a)(2) and 11392.5) and the Rules and 
Regulations (Section 102.69(a) precludes there consideration.  Thus, I have not considered this 
allegation as part of the Petitioner’s objections.  
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On the morning of the election, January 30, the Employer placed a stick-on-notice on 
every postdoctoral associate’s paycheck that confirmed the election would take place on that 
day and contained the specific room numbers where the voting would take place (Emp Exh. 5). 

Discussion

Based on the forgoing, and particularly noting that all postdoctoral associates were 
informed of the correct room numbers in sufficient time prior to the January 30 election (at least 
seven and not less then five days), I find that this objection has not been substantiated.  
Moreover, I note that all 70 employees who cast ballots in the election at either the North or 
South Campus locations had no problem in finding the correct room locations.

Accordingly, I recommend that objection 11 be overruled.  

OBJECTION 12

The Employer maintained a separate list of employees, or took notes, as employees 
voted in the election.

Discussion

During the course of the Hearing, the Petitioner withdrew Objection 12.  Accordingly, I 
have not made a finding concerning this objection.

OBJECTION 13

The Employer threatened to have employees and/or Union agents arrested in or near 
the workplace, in such a manner as to interfere with employees’ rights to organize and support 
the Union.

Discussion

The Petitioner withdrew the portion of objection 13 that states “Threatened to have 
employees” arrested in or near the workplace. 

The Petitioner is relying on the facts previously discussed in Objection 1 to support the 
remaining portion of the objection.  Based on my finding concerning Objection 1, I recommend 
that Objection 13 be overruled.

OBJECTION 14

The Employer promoted or acquiesced in the illegal or coercive activity of a third party 
directed against unionization.

The Petitioner asserts that the Employer allowed and endorsed administrators from UB 
to lead its campaign and the actions of Scuto created the impression that UB was the Employer.  
It further alleges that the Employer allowed and endorsed the Postdoctoral Association to 
participate in the Employer’s anti-union campaign. 



JD–15–09

5

10

15

20

25

30

35

40

45

50

16

Facts

Scuto testified that the first contact she ever had with Bulitta was the receipt of two e-
mails inviting her to participate in town hall meeting sessions to discuss the pros and cons of 
unionization in front of faculty, staff, and postdoctoral associates’ eligible to vote in the election.  
It was not until January 21, the date of the first town hall meeting, that Scuto first met Bulitta in 
person.  Prior to the receipt of the e-mails on or about January 13 and 17, and the first town hall 
meeting on January 21, Scuto had never discussed the union campaign with Bulitta or any other 
official of the Postdoctoral Association (Pet Exh. 7 and Emp Exh. 1).
 

Bulitta testified that the Postdoctoral Association took all precautions not to take a
position about the election and merely organized the town hall meetings to serve as an
information forum for all postdoctoral associates to receive the presentations of both Employer 
and Union representatives.  Bulitta also confirmed that he had never met Scuto before the 
January 21 town hall meeting and neither he nor any official of the Postdoctoral Association had 
any meetings or discussions about the union campaign with Scuto or any other Employer 
representative prior to January 21.  Likewise, Bulitta testified that no representatives of UB or 
the Employer were involved in researching, organizing, or putting together the information that 
the Postdoctoral Association distributed to postdoctoral associates in advance of the town hall 
meetings (Pet Exh. 10).  Likewise, neither Bulitta nor the Postdoctoral Association was involved 
in the development or dissemination of the Postdoctoral Scholars policy statement that was 
created on December 3, 2008, a period prior to the filing of the representation petitions in the 
subject case.  Rather, Dr. Marilyn Morris, the Associate Dean of the Graduate School, Office of 
Postdoctoral Scholars, coordinated the creation and distribution of the policy statement with 
limited editing and input from the Postdoctoral Association and the Employer.  
 

Discussion

Based on the forgoing, I find that the Employer did not coordinate, endorse or allow 
administrators from UB or the Postdoctoral Association to lead the campaign against the Union.  
In fact, the e-mails distributed to the postdoctoral associates in January 2009 prior to the 
scheduled election, all clearly state that the Research Foundation (RF) was the Employer rather 
than UB.  Both Scuto and Bulitta credibly testified that they had no contact by telephone or 
personal meetings to discuss the union campaign prior to their e-mail exchange on or about 
January 13 or 17, and their first face to face meeting on January 21.

Under these circumstances, and particularly noting that the Petitioner’s allegations in this 
objection are based primarily on speculation without concrete evidence being presented, I find 
that the underpinnings of this objection have not been sustained.  Accordingly, I recommend 
that Objection 14 be overruled.   

OBJECTION 15

The Employer engaged in disruptive and disorderly conduct and such conditions were 
permitted at the polling area.

Discussion

During the course of the Hearing, the Petitioner withdrew Objection 15.  Accordingly, I 
have not made a finding concerning this objection.
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Conclusions and Recommendations to the Board

Based on my findings and conclusions above, I recommend that the Board overrule all of 
the Petitioner’s objections that were not withdrawn during the course of the hearing.  Further, I 
recommend that the results of the election be sustained establishing that the Petitioner did not 
receive a majority of the ballots cast.17

Dated, Washington, D.C.    April 24, 2009

____________________
 Bruce D. Rosenstein

Administrative Law Judge

  
17 Pursuant to the provisions of Section 102.69 of the Board’s Rules and Regulations, Series 

8, as amended, within 14 days from the date of issuance of this Recommended Decision, either
party may file with the Board in Washington D.C. an original and eight copies of exceptions 
thereto.  Exceptions must be received by the Board in Washington by May 8, 2009.  
Immediately upon the filing of such exceptions, the party filing same shall serve a copy upon the 
other parties and shall file a copy with the Regional Director.  If no exceptions are filed thereto, 
the Board may adopt this Recommended Decision.
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